TO: ABA Board of Directors

FROM: ABA Governance Committee January 22, 2004

GOVERNANCE COMMITTEE REPORT FOR FISCAL YEAR 2003

This|etter provides areport from the ABA Governance Committee covering fisca year
2003. Thereport has three sections:

1. Committee objectives and methodology
2. Committee findings
3. Reaulting recommendations

Given that the Governance Committee has now been in existence for some while this report
provides somewhat |ess background than in prior years, and focuses primarily on the
committee’ s findings and recommendations. Please note that this report will only become
find after the Chair has completed two outstanding items noted below as pending — speaking
with the Auditor and reviewing the Auditor’s opinion letter. If thereis no further
correspondence from the committee prior to the February Board meeting the Board may
assume that the above activities have taken place and have not changed any of the following

report.
COMMITTEE OBJECTIVES AND METHODOLOGY

The Governance Committee is condtituted based on the rdlevant section of Article V1.1 of
the ABA Bylaws which reads:

“The Board shall appoint a Governance Committee congtituted of Bookstore
Members, none of whom is a member of the Board, but one of whomisa
previous Officer, to review annudly the Association, Board, and Officers
practices in accordance with policies and procedures adopted by the Board. The
Governance Committeg' sterm is one year.”

The members of this year’s committee are Chuck Robinson (Chair), Mary Gay Shipley, and
Tom Campbell. The committeg sfunction is described in subgtantid detail inthe ABA's
Policy Manual, but briefly it serves as an outsde review body on the three issues
summarized below where the Board and management may not have arm'’ s length
perspectives.

1. Ensuring that the relationship between the Board and senior management is
functioning according to the ABA’s organizationd design aslaid out in the Bylaws
and the Policy Manual and that both bodies are otherwise observing their obligations
asoutlined in these documents

2. Supervisng resolution of any issues where the Board or staff has a conflict of interest



3. Providing oversght if thereis materid question of whether the Board is maintaining
fiduciary responsibility
It may be useful to note that it isnot the committee' s respongbility to evauate the Board' s
decisions and dtrategic direction, or management’ s execution of the Board's directives.

In keeping with the decison made in 2002 to streamline dternate year committee
proceedings, the committee’ s used full-blown in-person interviews this year snce last year
the committee did not meet in person and most interviews were conducted by mail, phone, or
by a single committee member. Specificdly, this year the committee undertook the

following:

1. Structured confidentia interviews based on the ABA Policy Manud and Bylaws with
two current Board members, four staff members, and two BAC members.

= Ann Christophersen, President

= Mitchel Kaplan, Vice Presdent and Secretary
= Avin Domnitz, Chief Executive Officer

= Oren Teicher, Chief Operating Officer

= Hllie Chang, Chief Financid Officer

= LenVlahos, Director of Booksense.com

=  Barb Wieser, BAC member

» LindaRamsdde, BAC member

1. Structured mail interviews with two other board members:

= Karl Pohrt

*= CarlaJdmenez
2. Discussonswith the ABA’slead Auditor, Charlene Laniewski, KPMG (pending)
3. Thefinancd Auditor’s opinion letter for fisca year 2003 (pending)

A copy of the structured interview guide, dong with asummary of the interview reaults, is
attached as Appendix A.

COMMITTEE FINDINGS

Upon review of the above sources the committee found that the severa year trend of steady
improvements continues, with the result that the ABA’ s governance mechanisms gppear to
be working very wel. The committee noted that in genera, satisfaction with the current
arrangements continued high among both the Board and gt&ff, and that the few issues that
arose appeared to be regarded as matters of modest concern.



In fact, several dements of ABA’slarger governance scheme seem to have achieved new
highs in effectiveness over the past year. Theseinclude the following:

Severd respondents remarked on how much the effectiveness of the Board, and its
relationship with staff, have grown in recent years as the new governance mode has
Settled into place

For the first time the committee asked respondents to rate the two-year trend for each
item. There were no “down” trend ratings reported: in other words every respondent
felt that performance on the matters in question were flat or improving, and most of
those that were flat were aready rated a very high levels of performance

Substantia progress was noted by virtudly dl respondents on four of the five items
recommended in last year’ s committee report (including Board members at BAC
meetings, improving communications between the BAC and Board, improving Board
effectivenessin long-range environmenta planning, and monitoring the progress of
booksense.com). The fifth item (refining the nomination process) was generdly
described as improving but il partialy in development

No conflict of interest or issues of materiality were cited, and Board preparation and
discipline were reported to be high

With that said, the committee noted severa areas where issueswere raised. Each finding is
described in more detail below.

1. After severd years of successful modifications that have increased BAC input to the

Board, severa respondents raised the question of how to close the loop and provide
Board feedback to the BAC. The feedback would follow up on the BAC' s prior
suggestions and would alow the Board to request the BAC to consider new issues
when gppropriate

After three years of very low scores, the Board' s efforts to monitor future trends and
to initiate policy rather than react to saff initiatives fared considerably better thanin
the past. Respondents also noted that ratings of both issues have trended upward. At
the same time, several respondents expressed interest in approaches that would
continue the upward trend, noting that thereis till room for improvement

Last year’ s recommendations that the Board provide more specific input to the
nominating committee resulted in a sAf-assessment by Board members of their
collective strengths and weaknesses. With that as background, severa respondents
noted that the question of how the committee uses that information is yet to be
determined, and that the bylaws may limit the committee’ s inclination to seek
subgtantia Board input on what mix of skillsis most needed to enhance the current
Board' s effectiveness

The question was raised of whether it is possible and desirable to keep interested
Board members up to date on current issues between Board meetings. Oneideawas



that the current regularly-scheduled calls between the CEO and the Board President
could result in occasiond brief emails from the President to fellow Board members
providing ashort overview of current issues

5. Findly, the Governance Committee found that meeting with severd BAC members
was extremdy helpful given the importance of the BAC in the governance process,
and would like to suggest thet it do so again next year to follow up on thisyear’s
findings and recommendations

RESULTING RECOMMENDATIONS

Basad on these findings, the committee would like to submit the following recommendations
for Board discussion and review:

1. Condgder asking the President and/or Vice President to act asaformal liaison between
the BAC and the Board: Have each BAC meeting close with arequest by the
President or Vice President for alist of topics that the BAC would like presented to
the Board; and have each BAC meeting begin with a report by the President or Vice
Presdent of responses from the Board, any requests from the Board to consider
specific issues, and arequest that the BAC members keep track of issuesthat they
would like the Board to consider so that the BAC can create a collective list at the end
of the meeting

Accepted. The President and the CEO will refine and suggest a procedure to the
Board for implementation at the BEA meeting of the Booksdller Advisory Council.

2. Continue scenario planning efforts at Board meetings by examining important topics
a each meating. Emphasize issues where policy cregtion is desrable given a
possibility of long-term change. If the sessions continue to be successful consider
building internd staff capability to undertake the preparation work needed for the
Board' s deliberations, and dter the relevant sections of the Policy Manual to reflect
these changes

Accepted in principle with the proviso that budget considerations and the demands
upon gaff ultimately will determine what is possble a agiven point in time.

3. Monitor the effectiveness of this year’ s Nominating Committee process, and if
gppropriate consder changes to the By Laws that would explicitly encourage the
committee to use Board input to ensure that the Board maintain continuous
representation of needed technica skills (e.g., finance) as well as continuous
representation of various membership categories

The Board will certainly monitor the effectiveness of thisyear’s Nominating
Committee process, but fedls that the way to ensure and maintain the use of Board
input for the various purposes mentioned is by asmal modification of the ABA
nominations and Election Guiddines specificdly mentioning that the committee shal



seek gppropriate input from the Board of Directors. The modification would be made
to the second paragraph of the first section of the Guidelines.

4. Condder making regularly-scheduled (e.g., weekly or bi-weekly) contact between the
President and the CEO anormal activity, and request that the President keep other
Board members briefly updated on current topics (for example, with brief emails)

Accepted with the qualification that the e-mails could come from ether the President,
CEO, or COO at any particular time.

5. Congder formdizing the previoudy experimenta aterations to the process used by
the Governance Committee by changing the Policy Manual to reflect the following:

a.  Appoint membersto atwo-year (rather than one-year) term
b. Formadize the process of conducting limited reviewsin odd- numbered years

c. When anew chairperson is named in the second year of their term, extend
their term by one year (for atota of three years) so that they overlgp with the
new chairperson in the next year to provide continuity

Accepted. The revised section of the policy Manud will bein placein timefor the
next Governance Review Committee process.

* * *

In closing, the committee would like to note the cooperation of dl involved aswell as
numerous comments that the ABA’s commitment to putting such a procedure in placeis
testimony to its continued commitment to transparency and good governance. Please fed
free to contact any committee member if questions arise.



APPENDIX A - ABA GOVERNANCE SURVEY RESULTS
FY 2003

Please respond to the following questions regarding governance issues during ABA’ s fisca
year 2003 (11/02- 10/03) and either discuss your responses in an in-person interview in
Miami or return your completed questionnaire by emall or surface mail to the address listed
at theend of the survey.

Many of the questions ask you to rate a Satement on a 7 point scale where 7 ishigh. The
guestions aso ask you to describe the trend over the past two years with regard to the
question’s subject using U (up); D (down); or F (flat). If you do not have an opinion on any
question, please enter “NA”. Fed free to add comments at the end of thissurvey. Thank you
in advance for your help.

Questions on the Boar d/M anagement Relationship and Obligations

Asyou know, the ABA’s Policy Manuad outlines Governance Process Policies in section
two. The following questions relate to those expectations.

1. Onasavenpoint scde (7 ishigh), how well isthe Board currently accomplishing the

following [1* box]? What best describes the trend over the past two years: up (U),
down (D), or flat (F) [2"¢ box]?:

2-year
Current trend

Initiating policy rather than reecting to Saff initiatives? | 5 | | | | 5 | 4| 0| 1
b. Monitoring future trends? | 5.8| | | | 9 | 0 | 0 | 1
c. Defining desired long-term outcomes rather than |58| | | | 6| 2| O| 5
programmatic means of attaining those outcomes? .
d. Maintaining internd discipline on matters such as
attendance, preparation, and communications? | 6-3| | | | 5| 2| 0| 3
e. Sdf-monitoring by discussing board process and
performance relative to the expectationsin the Bylaws and 59| | | [7]o]|o] 3
Policy Manual ?
f. Producing written policies on what programs, services, and
products should be made available, to whom, and at what Is5] | | [2]5]|0] 3
cost?
g. Egablishing prudent ethica guiddines for the ABA and
congtraints on executive authority? 169 [ | [4]4]o] 2
h. Assuring that the performance of the Executive Director is
consistent with the Board' s desires and expectations? | 6-4| | | | 6 | 1 | 0 | 3

6



i. Revigng as gppropriate the ABA’s end policies and

drategic plan within the last year? | 6'8| | | | 4| 3| O| 3
. Reviewing the Executive Director’s performance as

outlined in the Policy Manual during the month of July? (67) [ ] [4]2]o] 4
k. Ddiberating in amanner that isfair, open, and thorough,

but also timely, orderly, and to the point? 164 | | [7]2][0] 1
I.  Using the chairperson as a two-way communication

condit with the Executive Director? 159] [ | [2][4]o] 4
m. Avoiding exercise of individua authority except when

explicitly board-authorized? (68 [ | [4]4]0] 2
n. Directing only the CEO regarding operationa achievement

and conduct, rather than any other members of | 7 | | | | 2 | 6 | 0 | 2

management?

2. Onaseven point scae (7 is high), how well is the CEO accomplishing the following
[1% box]? What best describes the trend over the past two years: up (U), down (D), or
flat (F) [2" box]? Fed freeto add comments as well:

2-year
Current trend
a. Making available to the Board sufficient information
and gtaff work to support their obligation to make | 6'5| | | | 6| 2| O| 2
drategy and policy?
b. Working effectively with the Board as an interface |65| | | | 3|4| O| 3
between the Board and the ABA' s saff? :
c. Causing the gaff to effectively respond to issues of | 6 9| | | | 5 | 4| 0 | 1
importance to the Board and the membership? .
d. Working within the boundaries of any executive
limitations policies (as defined in the Policy Manual) 67 | | [4]3]0] 3
established by the Board?
Questionson Conflict of Interest
The ABA’s Policy Manud defines policies regarding Board conflicts of interest in section
2VI andin section 5. The following questions reflect those policies.
N/A

1. Hasthere been any sdlf-deding or any conduct of priveate
business or personal services between any Board member and [ ] o[8] 2 |
the ABA except as proceduraly controlled? (Y/N)



2.

5.

Have Board members failed to absent themsaves as
appropriate if any unavoidable conflict of interest arises? (Y/N) I:I m

Has any Board member used their position to obtain

employment for themsslves, family members, or dose [ ] 08| 2 |
associates? (Y/N)

Has any Board member failed to amnudly disclose their

involvement with other organizations, with vendors, or any [ ] 0]7] 3]
other associations that might produce a conflict of interest?
(Y/N)

If the answer to any of the above isyes, please provide detalls.

Questions on Fiduciary Responsibility

Fduciary responsihility requires that Board members live up to high standards with regard to
their repongibilities to the organization. Examplesinclude avoiding conflicts of interest,
applying due care, candor, and confidentidity as appropriate, and applying prudent busness
judgment, particularly to matters of great materidity. Because the other elements of
fiduciary respongbility are covered in earlier questions, this section concentrates on the last
of these obligations.

1.

Isthere any activity or matter that the Board has endorsed that
is currently underway or is anticipated thet is of great
materidity — that is, could threaten the long-term success or

<
H
<
>

exigence of the ABA?

4]6] 0 |
If the answer to question oneis yes, has the Board applied
prudent business judgment and otherwise fulfilled their I:I mn

obligations to the membership as Directors under the Bylaws
and Palicies of the ABA? (Y/N)

Questions Regar ding Recent Boar d Decisions on Gover nance M atters

On asaven point scae (seven is high), how successful hasthe ABA been inimplementing
the following Board decisions regarding governance processes?

1.

Including the Board President, Vice Presdent, and possibly
other Board members as observers to BAC discussions?
Broadening and making more timely the communications
between the BAC and the Board?



3.

Improving the Board' s effectiveness in thinking about the

potentia for unexpected changes in the long-range strategic
environment?

Refining the Board' s nomination process to include formal
screens for technica skills as well as representation of various -
membership categories?

Monitoring the progress of booksense.com to ensure thet its

benefits and financial impact iswell understood by Board
members?

Thank you for your participation. If there are there any topics that you fed that we should
have covered that we have not had a chance to speak about, or if you have further comments
on any topics covered in the questionnaire, please attach an additiond page.

Please provide your name and contact information.  All individua responses will be kept
confidentia within the Governance Committee.

Y our name

Y our phone number:

Y our email address;

Findly, please return your completed survey to:

lvanBarkhorn@redstonestrategy.com

Or:

Ivan Barkhorn

Redstone Strategy Group, LLC
1542 High Street

Boulder, CO 80304

December 29, 2003



